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CASES AND TRIBUNAL DECISIONS

TPD: Court of Appeal confirms the Jones

view on ETE

Hannover Life Re of Australasia v Jones [2017] NSWCA 233

Link to decision

Background

In the first instance decision, Brereton J made findings on
some critical TPD concepts which appeared to deviate
from accepted principles. In short, he found:

The 'unlikely ever to be able to engage in' TPD
definition was not a pure capacity test at least in
NSW despite authorities saying it was in other states
including Colella (Victoria) Reynolds and Wilkin (DCT
QLD).

A job which an insured can do without ETE is not
necessarily one for which he or she is ‘fitted by
education, training or experience’ Rather the job
must be one for which the insured has been ‘prepared
or shaped’by past ETE. In other words, the insured
must have already worked in the alternative job, or
something very similar to it, or have training for it, if it
is to fall within the definition.

The decision was of particular concern to life insurers

as the notion that an insured must have done a job (or

a similar job) in the past, to be ‘fitted by ETE'for a job
suggested by an insurer (noting that many entry level jobs
require no ETE) seemingly created an additional wrinkle
on the ETE concept.

Decision
The insurer's appeal was dismissed.

The Court of Appeal confirmed that a stage 1 review of the
insurer’s decision in an opinion based TPD clause was not
to assess what is reasonable and thereby conclude that
any other view displays error’ It may also be accepted that

there can be a range of opinions available to an insurer
acting reasonably and fairly on the material before it". That
is, a so called ‘merits review’ of the insurer’s decision was
not permissible.

Rather the ‘criterion of reasonableness of an insurer’s
decision is whether the opinion formed by the insurer was
not open to an insurer acting reasonably and fairly in the
consideration of the claim.

Specifically, the Court rejected the notion that the relevant
test was the Wednesbury test i.e. a judicial test applied to
administrative decisions that is met when'no reasonable
repository of power could have taken the same decision’-
see paragraph 121.

On the critical ETE Issue, the Court of Appeal stated that
Brereton J's construction of the ETE clause (as summarised
above) was correct. The Court of Appeal said of the lower
court observations on this point, ‘his Honour correctly
observed that the ETE clause requires the insurer to
examine the occupations for which the claimant is ‘fitted’
in the sense of the occupations for which his education,
training and experience has prepared him. That naturally
is shaped by his vocational history. There is no error in this
approach’

On the unlikely/unable’issue (the capacity test Issue) the
Court of Appeal noted that Brereton J's comments on this
point were obiter and refrained from providing an ‘advisory
opinion’on this issue.

The Court made a variety of other findings with no
industry wide significance.
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Implications

The findings by the Court of Appeal on the nature of

the court’s stage 1 review, namely that the approach is
whether the opinion formed by the insurer was not open
to an insurer acting reasonably and fairly in considering
and determining the claim, is uncontroversial and would
come as little surprise to most observers.

The Court of Appeal did not reject Brereton J's comments
that the'unlikely ever to be able to engage in' TPD
definition was not a pure capacity test but it did not
endorse them either, and most relevantly confirmed that
they were obiter.

Above all however, the critical development in this
judgment is the endorsement of the ‘Brereton view'on the
ETE clause.

The key takeaway from this is that within this ETE clause,
a decline based on an assumption that an insured can
do a job they have either not done before or have no
vocational connection with, is unsound.

This is so regardless of whether they have the capacity and
skills to do the job and the job is available and accessible.
Such‘job matches; usually made with entry level jobs,
invariably find their way into vocational reports as suitable
jobs and often form the basis of a decline.

Most life insurers are probably already doing this, but
moving forward, they will need to ensure that such TPD
declines, based on jobs with no vocational connection to
the insured, do not occur. This in turn will require insurers
to work closely with their vocational report providers so
they know precisely which jobs do and which do not, fall
within ETE principles as set down by Jones.

Finally, it is important to note that the findings do not end
the distinction between ‘own’and ‘any’ occupation TPD
products as some have feared. Specifically, an insured will
not be TPD under the ‘any occupation TPD product, even
under the ‘Brereton view, simply by being unable do their
own job.

That said, the line does seem to be getting closer between
these two products given this decision and one would
think it would lead to calls for product reform to reaffirm
the distinction.
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