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Background
Following the decision of Justice Einstein in Walton v 
The Colonial Mutual Life Assurance Society Ltd [2004], it 
seemed the courts were hesitant to grant insurer’s the 
right to cancel a contract of life insurance on the basis 
of a fraudulent claim. In Walton, Einstein J determined 
that no such right existed under statute having regard 
to section 56(1) of the Insurance Contracts Act 1984 (‘the 
Act’). The recent decision in AIA v Richards has reversed 
this approach, with his Honour Chief Justice Allsop of the 
Federal Court taking an alternate view.

The insured, Vincent Richards, applied for disability income 
benefit cover with AIA (‘the Application’). Within the 
Application, the respondent recorded his occupation as 
“Anaesthetic Nurse”. 

In March 2003, Mr Richards made claims under the policy 
for the payment of IP benefits (‘the Claims’). These benefits 
were paid by AIA on a monthly basis until 10 October 
2016. 

AIA investigated the claims and took the view that Mr 
Richards had made misrepresentations to AIA when 
making the claims. It was discovered that Mr Richards 
had moved overseas and commenced working in a 
similar, if not identical, capacity to that of his pre-injury 
employment. Further investigations revealed that Mr 
Richards was in fact working and therefore, he was on any 
view, not totally disabled as he had claimed. 

AIA wrote to Mr Richards advising that his claim had been 
declined on the basis that he failed to satisfy the policy 
definitions. Further, AIA gave notice that the Policy was 
to be cancelled 28 days from the date of the letter on the 
basis that Mr Richards had made a fraudulent claim. 

Decision

Chief Justice Allsop of the Federal Court found that Mr 
Richards was capable of performing his usual occupation. 
Further, that the representations made by Mr Richards that 
he was ‘Totally Disabled’ from January 2016 onwards were 
in the circumstances, fraudulent. Deviating from Einstein J 
in Walton, his Honour determined that an insurer has the 
right to cancel a contract prospectively where there is a 
serious breach of contract such as the commission of fraud 
against the insurer.

His Honour considered that nothing within the Act 
abrogates this right and that there is no basis to consider 
that any common law contractual right has been 
abolished. Whilst section 56(1) prohibits avoidance from 
inception, and noting that Walton held that an insurer 
has no option to cancel a policy in the future, Allsop 
CJ considered that an “avoidance” is not a termination, 
determining that an insurer has the option to refuse 
payment and cancel a policy of life insurance. 

Furthermore, his Honour took the view that the costs 
incurred by the insurer during the investigation process 
were recoverable against Mr Richards as the life insured. In 
order to recover these costs, AIA had to establish that such 
costs were incurred outside of the usual course of business 
and typical claim assessment. 

Implications

The decision is of significance, as it clarifies the recourse 
against an insured in the event of a fraudulent claim. 
Where a claim is fraudulent, an insurer can not only refuse 
payment of the claim under section 56, but can also cancel 
the contract. The judgment also indicates costs incurred by 
an insurer in investigating the fraudulent conduct may also 
be recoverable in certain circumstances.
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