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There was a great deal of focus on the proposed 
amendments to section 18C of the Racial Discrimination 
Act 1975 (Cth).

However, besides section 18C, important changes 
were also been made to the Australian Human Rights 
Commission Act 1986 (Cth) in the recent amendments 
to the Commonwealth anti-discrimination regime. 
These changes impact on the powers of the Australian 
Human Rights Commission (the Commission) and have 
implications for the way in which insurers may wish to 
approach complaints made to the Commission.

The changes include:

1.	 Raising of the threshold for a complaint. The previous 
threshold only required a complainant to make an 
allegation that unlawful discrimination had occurred. 
The changes now require it to be ‘reasonably 
arguable’ that the conduct that is the subject of the 
complaint constitutes unlawful discrimination and the 
complaint sets out the details of the conduct as ‘fully 
as practicable’. 

2.	 Greater ability for the Commission to terminate 
unmeritorious complaints. There are four new 
grounds (one discretionary and three mandatory) 
on which a complaint could be terminated by the 
President, namely:

nn the President is satisfied, having regard to all 
the circumstances, that the complaint is not 
warranted (discretionary); 

nn the President is satisfied that there is no 
reasonable prospect of the matter being settled 
by conciliation (mandatory); 

nn the President is satisfied the complaint is trivial, 
vexatious, misconceived, or lacking in substance 
(mandatory); and 

nn the President is satisfied there would be no 
reasonable prospect that the Federal Court or the 
Federal Circuit Court would be satisfied that there 
has been unlawful discrimination (mandatory).

nn Introduction of a requirement to seek the leave of 
the Federal Court or the Federal Circuit Court to 
make applications alleging unlawful discrimination 
which were the subject of complaints terminated by 
the President (except where terminated because no 
reasonable prospect of settlement by conciliation) 
as well as provisions relating to costs to discourage 
unmeritorious complaints progressing to the Federal 
Court. This could mean a reduction in potential 
exposure to significant costs in defending complaints 
that the Commission may have dismissed. 

nn Allowing the President to terminate complaints 
lodged more than 6 months after the alleged 
unlawful discrimination – previously the time limit 
was 12 months. This amendment is surprising and 
is a shorter time than most jurisdictions (though we 
anticipate the Federal Court would generally favour 
allowing leave in cases that have been terminated 
only on the basis the complaint was outside the 6 
month period).

These changes take effect from 13 April 2017.

The net effect of these changes should be that the 
Commission will take a more active role in deciding if a 
complaint should be terminated when it lacks merit.

As a result, consideration should now be given to 
providing reasons why you consider the complaint 
should be terminated in any initial response letter to the 
Commission (if there are potential grounds as to why the 
complaint should be terminated).
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