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RECENT FOS DECISIONS

FOS finds blanket mental health exclusion
breaches Disability Discrimination Act (Cth)

Link to determination

Facts

The Applicant held a Travel Insurance Policy with the
financial services provider (FSP). The Applicant lodged

a claim after suffering a manic episode during his trip
overseas that led to his hospitalization and the subsequent
cancellation of his trip.

There was no dispute that the Applicant did not have a
history of pre-existing mental illness and the condition for
which he was claiming first arose after inception of the
policy, whilst he was in the course of his journey.

The FSP denied the claim relying on a general exclusion
which provided that the FSP would not pay claims under
any circumstances if the claim arose from, or was in any
way related to, depression, anxiety, stress, mental or
nervous conditions (Mental Health Exclusion).

The Applicant disputed the decision on the basis that
the Mental Health Exclusion and denial of the claim
was unlawful discrimination under the Disability and
Discrimination Act 1992 (the DD Act).

Issues

1. Did the FSP discriminate against the Applicant when
itissued a policy which included the mental illness
exclusion and when it refused her indemnity by
relying on the terms of that exclusion?

2. If so, can the FSP rely on one of the statutory
exceptions to excuse the discrimination?

Held
General exclusion for mental illness was unlawful

FOS found the Mental Health Exclusion was unlawful. Its
reasoning included that the FSP discriminated against the
Applicant for the purposes of section 5 and 6 of the DDA
as it sought to treat a person who developed a mental
illness during the period of insurance differently from how
it treated a person without a mental illness. There does
not appear to have been any consideration given to how
a person is treated “less favourably” where the exclusion
applies in the same way to all prospective insureds.

Unjustifiable hardship

The FOS considered whether avoiding the discrimination
would impose an unjustifiable hardship on the FSP, as
section 29A of the Act provides that it is not unlawful to
discriminate on such grounds. The FSP argued that to
require its entire travel insurance business to cover first
presentation mental illness would lead to higher costs,
increased difficulties in assessing claims and higher
premiums that would ultimately place the FSP in an
uncompetitive position.

FOS determined that the FSP had not established it would
suffer unjustifiable hardship. In reaching this conclusion,
FOS placed emphasis on there not being, in its view, any
significant additional costs imposed on the FSP if it were
to cover mental illness.
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Actuarial or statistical data exception

FOS also considered whether the specific exemption to
discrimination for insurers applied.

Section 46 of the DD Act provides that it is not unlawful
for a person to discriminate against another person

on the grounds of the person’s disability in relation to
the provision of insurance or superannuation if the
discrimination:

is based on actuarial or statistical data on which it is
reasonable for the FSP to rely, and the discrimination
is reasonable having regard to the matter of the data
and other relevant factors (data limb); or

where no such data is available and cannot
reasonably be obtained - the discrimination is
reasonable having regard to other factors (no data
limb).

The FSP maintained that it considered relevant statistical
and actuarial data including that each year (since at least
2011) it considered publically available data and had
prepared a briefing note in September 2011 justifying the
exclusion for mental iliness. The FSP also referred to studies
indicating mental illness is one of the leading causes of
disability in Australia.

FOS rejected the FSP's submissions and found that the
data did not meet the requirements of the actuarial or
statistical data exemption. The main findings were:

- thedata was not in existence in 1991 when the
exclusion was first applied “being the relevant date
under the DD Act”:

the data was mostly about the prevalence, diagnosis
and treatment of mental illness, not data required by
the DD Act about the assessment of the insurance
risk or incidence data with first presentation mental
illness;

as the data relied upon related to all mental illness
and not first presentation mental illness, it was
“difficult to see how the blanket exclusion including
first presentation mental illness is justified”

FOS also found that the discrimination was not reasonable
under the no data limb because the Mental Health
Exclusion was a blanket exclusion. It is questionable

whether FOS should have considered the no data limb in
circumstances where the insurer had relied on the data
limb as the limbs are not alternatives.

FOS did acknowledge that an exclusion that limits cover

for a pre-existing medical condition or mental illness may
in certain circumstances be reasonable given the greater
likelihood of a claim.

Having found that the Mental Health Exclusion breached
the DD Act and no exemption applied, FOS determined
that the FSP owed the Applicant the amounts due under
the Policy. However, FOS also ordered the FSP to pay

the Applicant $1500 compensation on the basis that

the denial of the claim was unreasonable and caused an
unusual degree of inconvenience and pressure on the
Applicant.

Implications

Whilst FOS does not refer specifically to the Ingram v QBE
Insurance (Australia) Ltd" decision, their determination
mirrors the Victorian Civil and Administrative Tribunal's
(VCAT) reasoning in Ingram. In Ingram VCAT found an
insurer to have engaged in unlawful discrimination where
it included a mental illness exclusion in the policy issued
to Ms Ingram.

Whilst there were curious aspects of the FOS reasoning,
what is certain is that an insurer relying on the data limb
of the actuarial or statistical data exemption must produce
actuarial or statistical data on which it actually based its
decision.

Interestingly, FOS commented on how the FSP should
have been aware of decisions regarding discrimination
in insurance, how blanket mental health exclusions have
been considered and the approach of FOS to that type
of exclusion. The implication being that an insurer will
face significant difficulties before FOS in defending a
blanket mental health exclusion in the context of anti-
discrimination legislation.

The implications outlined in our Ingram case alert equally
apply following the FOS determination and can be found
here.

" [2015] VCAT 1936
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